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J  U  D  G  M  E  N  T

 The accused woman, aged 50 years, is a neighbour of the 
deceased  minor  girl,  who  had  love  affairs  with  her  minor  son.  The 
deceased  died  of  burn  injuries,  at  an  open  place,  near  their  house, 
during  day  time.  There  was  no  direct  or  circumstantial  evidence 
establishing complicity of the accused-woman to the incident. 

PROSECUTION CASE : 

The prosecution case, is that one Sri Babul Das, son of Late 
Mahesh Das, resident of Jyotish Road, Ward No.8, under Tezpur Police 
Station,  had  lodged  an  ejahar,  on  24-04-2006,  before  the  Officer-in-
charge of Tezpur PS, alleging that on 23-04-2006, while his minor sister, 
namely, Baby Das, aged about 12 years, boarded a vehicle to travel to 
their sister’s house at Mazbat, the accused persons, namely, Smt. Rekha 
Devi Baitha, her son Sri Sarban Baitha and others, namely, Sita Ram 
Baitha and Binoy Baitha, forcibly got her down. Thereafter, the accused 
persons and others, aforementioned, assaulted her on road and at the 
courtyard of their house. It was further alleged that they kicked at Baby 
Das and rubbed chili  powder,  on her.  Being unable  to bear with the 
severe physical and mental torture, she attempted to commit suicide by 
pouring kerosene oil on herself and setting herself on fire. 

INVESTIGATION : 

Based on the above ejahar, Tezpur PS Case No.215/2006, 
u/s  305/34  of  IPC,  vide  GD  Entry  No.  700,  dated  24-04-2006  was 
registered.  Inspector  Bipin  Rajbosgshi,  the  then  Officer  in-Charge  of 
Tezpur PS, endorsed the case to SI Dilip Kr. Phukan for investigation. It 
may be mentioned that on 23-04-2006, at about 11-30 a.m., the Officer-
in-charge of Tezpur Police Station, on receipt of an information, about 
the  incident  made  General  Diary  Entry  No.  659,  dated  23-04-2006, 
which is treated as the First Information Reprt (FIR) and thereupon, SI 
Dilip Kr. Phukan, on being authorized, took up investigation. 

In course of investigation, SI Dilip Kr. Phukan, the IO, visited 
the place of occurrence and drew up a sketch map thereof. Thereafter, he 
recorded  the  statements  of  the  witnesses,  including  Babul  Das  and 
seized one ‘dying declaration’ of the deceased and one letter. On death, 
on  the  following  day,  the  IO  held  inquest  on  the  dead  body  of  the 
deceased Baby Das, through an Executive Magistrate. Thereafter, he sent 
the dead body to Kanaklata Civil Hospital for Post Mortem Examination 
and arrested the accused persons. In the meantime, he was transferred 
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from Tezpur Police Station and as such, handed over the case diary to 
the Officer-in-charge of Tezpur Police Station, who, in turn, entrusted SI 
Jatin  Mudoi  for  further  investigation,  who  submitted  charge-sheet 
against the accused Rekha Devi Baitha and juvenile Sarban Baitha, u/s 
306 / 34 of IPC. 

TRIAL : 

 Since the charge-sheeted offence u/s 306 IPC is exclusively 
triable  by  the  Court  of  Sessions,  the  Learned  Judicial  Magistrate,  1st 

Class,  Tezpur,  vide  order,  dated  23-05-2007,  passed,  in  GR  Case 
No.572/2006,  after  observing  necessary  formalities  u/s  209  CrPC, 
committed the case to this Court of Sessions for trial. 

Upon consideration of the materials on record and hearing 
the learned counsel for both the sides, a formal charge u/s 306/34 of IPC, 
was  framed  by  one  of  my  learned  predecessors  against  the  accused 
persons, vide order, dated 03-07-20007. The charge, aforementioned, was 
read over and explained to the accused persons, to which they pleaded 
not guilty and claimed to be tried. However, by order, dated    24-10-2011, 
my learned predecessor, after due enquiry, split up the case of accused 
Sarban Baitha holding him to be a juvenile in conflict with law on the date 
of the occurrence, on 23-04-2006, and accordingly, forwarded his case to 
the Juvenile Justice Board, Tezpur for further action. 

 Thereafter,  on  hearing  of  both  sides,  and  scrutiny  of  the 
evidence on record, the charge, aforementioned, was amended / altered to 
Section 302 / 34 IPC and another substantive charge u/s 302 IPC was 
framed against the accused Smt. Rekha Devi Baitha, vide order dated 22-
02-2013. The particulars of the charge was read over and explained to the 
accused, to which she pleaded not guilty and claimed to be tried. In view 
of submission of both sides to the effect that by reason of alteration of the 
charge, their case will not be prejudiced, the prosecution witnesses were 
neither further examined nor further cross-examined. 

In  order  to  prove  the  charge,  above  mentioned,  the 
prosecution has examined 11 (eleven)  witnesses  including  the  autopsy 
surgeon and the IO, while the defence cross-examined them, at length. 

On closing the case for the prosecution side, the statement 
u/s 313 CrPC was recorded, vide order, dated 22-02-2013. The accused 
person pleaded not guilty and declined to examine witnesses in defence. 

I have heard the argument advanced by the learned counsel 
for both the sides. I have gone through the entire evidence proffered by 
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the prosecution side and the statement of the accused, recorded u/s 313 
CrPC.  

POINT FOR DETERMINATION : 

On going through the evidence on record and hearing the 
learned  counsel  of  both  the  sides,  the  following  point  emerged  for 
consideration in this case : 

Whether the accused namely, Smt. Rekha Devi Baitha, on 
23-04-2006, at Jyotish Road Hola, Ward No.8, under Tezpur Police 
Station, in furtherance of common intention, with Sarban Baitha, 
the juvenile in conflict with law, committed murder by intentionally 
causing the death of Baby Das ? 

OR 

Whether the accused namely, Smt. Rekha Devi Baitha, on 
23-04-2006, at Jyotish Road Hola, Ward No.8, under Tezpur Police 
Station, committed murder by intentionally causing the death of 
Baby Das ? 

THE DECISION AND THE REASONS THEREOF
Legal Position : 

CULPABLE HOMICIDE – Concept of :
( Sections 299 and 300 IPC )

The offence of ‘murder’ has been defined in Section 300 of 
the IPC. The basic difference between the ‘culpable homicide’, defined in 
Section 299 IPC, and ‘murder’,  defined in Section 300 IPC lies in the 
degree of the gravity of the offence. In order to bring home the offence 
within the parameter of Section 300 IPC, the prosecution must establish 
that  the  assailant  had  the  definite  intention  to  cause  death  of  the 
deceased or that the offender had the knowledge that the wounds which 
he was inflicting would be sufficient to cause the death or that the same 
will be dangerous, to human life. Therefore, the essential ingredients of 
the offence have to be deduced and inferred from a series of facts, like 
weapon used in the crime, nature of the wound, situs of the wound and 
other  attending  circumstances.  Section  300  of  the  IPC,  of  course,  is 
qualified with five no. of statutory exceptions, and if any of the said five 
no. of exceptions is attracted, the offence would be termed as ‘culpable 
homicide’ not amounting to murder. The burden lies on the prosecution 
to establish that the act alleged to constitute the offence of ‘murder’ was 
really the act of a person other than the deceased and at the same time, 
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the onus of proving exceptions to Section 300 IPC, so as to reduce the 
offence of ‘murder’ to one of ‘culpable homicide not amounting to murder’ 
is on the accused. On the other hand, Section 34 IPC lays down that 
when a criminal act is done by several persons, in furtherance of the 
common intention of all, each of such persons is liable for that act in the 
same  manner,  as  if  it  were  done  by  him alone.  What  is  essential  is 
participation in action. The element of common intention prescribes the 
condition under which one is criminally liable for acts of other actors. 

ANALYSIS OF EVIDENCE ON RECORD : 

(A) GD Entry & Ejahar :

PW-2 Sri Babul Das has deposed that he lodged the ejahar 

after death of his younger sister Baby Das and that on being informed, 

on the date of occurrence, the police arrived and launched investigation. 

According to PW-10, SI Dilip Kr. Phukan, the IO, who recognised Ext.10, 

the ejahar received by the then Officer-in-charge of Tezpur PS from Sri 

Babul Das (PW-2) and thereupon, Tezpur PS Case No. 215/2006, was 

registered, vide  GD Entry No.700,  dated 24-04-2006,  and Ext.11,  the 

printed form thereof,  but further deposed that on 23-04-2006, at about 

11-30  a.m,  the  Officer-in-charge  of  Tezpur  Police  Station  Sri  Bipin 

Rajbongshi  received  an  information,  over  telephone,  that  in  a  drain 

nearby  to  Tezpur  Mahila  Samity,  one  girl  caught  fire.  The  said 

information was entered in the General Diary of the Police Station, vide 

Ext.4, the entry No. 659, dated 23-04-2006 and on being endorsed the 

investigation  into  the  incident  to  him,  he  rushed  to  the  place  of 

occurrence  and launched investigation.  In  Benu Namasudra –vs-  the 
State  of  Tripura,  2010  CrLJ  781,  the  Hon’ble  Gauhati  High  Court 

observed  that  statement  in  the  form  of  ‘ejahar’  lodged  after  police 

investigation had already  started inasmuch as  police,  on being orally 

informed about occurrence, had already visited the place of occurrence, 

cannot legally be treated as FIR and its contents could be used, at best, 

as statement of the informant made, during the course of investigation, 

to police. 

On scrutiny of the evidence of PW-10 SI Dilip Kr. Phukan, 

the IO, it transpires that on receipt of the information about the incident 

of fire being caught by a girl, who was later on, identified as Baby Das, 

he  rushed to the  place of  occurrence.  after  due entry  in the General 

5



Diary of Tezpur Police Station, vide Ext. 4, and recorded the statement of 

the witnesses including that of PW-2 Sri Babul Das and then, proceeded 

to the place of occurrence and sent the victim Baby Das to Kanaklata 

Civil Hospital for treatment and then prepared two sketch maps of the 

place of occurrence, vide Exts.5 and 6, dated 23-04-2006, that is, on the 

date of occurrence. The deceased died in Civil hospital at Tezpur, on the 

following  day,  that  is,  on  24-04-2006  during  treatment.  It,  therefore, 

appears  that  Ext.10,  the  ejahar,  dated  24-04-2006,  was  lodged 

admittedly after death of the deceased Baby Das by her brother ( PW-2), 

before which the police (PW-10) had already acted on GD Entry No. 659, 

dated 23-04-2006, Ext.4, by visiting the place of occurrence and taking 

steps, aforementioned. Hence, Ext.4, the GD Entry, dated 23-04-2006, 

aforementioned, can legally be treated as the FIR and Ext.10, the ejahar, 

lodged  by  PW-2  Sri  Babul  Das  as  his  statement,  in  course  of 

investigation into the incident by police by applying the principle laid 

down in the above mentioned case.  The aforesaid GD Entry No. 659, 

dated 23-04-2006, Ext.4, reads as follows : 

“659

At 11-30 O’clock morning Now, information received that a girl caught fire 
in  a  drain  near  Tezpur  Mahila  Samity  and 
accordingly, entered in the diary and entrusted 
SI D.K. Phukan to take necessary steps and SI 
D.K. Phukan along with C /1335 C.R. Paul have 
left.” 

 The  above  GD  Entry  shows,  as  elicited  in  the  cross-

examination  of  PW-10,  the  IO,  that  it  was  not  mentioned  as  to  who 

informed  the  incident  on  23-04-2006  and  as  such,  the  name  of  the 

informant could not be ascertained from the contents of it and devoid of 

any hints as to how the deceased Baby Das caught fire or by whom she 

was set on fire. Therefore, it is apparent that the aforesaid FIR, Ext.4, 

does  not  further  disclose  the  name  of  the  accused  Smt.  Rekha  Devi 

Baitha as the offender, though the incident allegedly took place in broad 

day light at an open space with the common boundary wall of the PWs, 

aforementioned. 
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(B) PLACE OF OCCURRENCE 
  (two places of occurrence )

The incident, as unfolded in the ejahar, Ext.10, which was 
lodged by PW-2 Sri Babul Das, the elder brother of the deceased Baby 
Das,  after  death  of  the  deceased,  is  that,  the  deceased  after  being 
assaulted at a bus stop, on road, the accused brought her to their house 
and again assaulted at their house courtyard, for which, being unable to 
bear with the pain of torture, she poured kerosene oil on herself and set 
herself on fire. In evidence, PW-2 Sri Babul Das, the informant, who did 
not witness the occurrence, supporting the facts narrated in the ejahar, 
Ext.10,  has  deposed that  the  accused  Rekha  Devi  took  his  deceased 
sister from Tezpur Bus stand to her house and assaulted her. On receipt 
of  the  information,  he  (PW-2)  came  and  found  his  sister  Baby  Das 
sustaining burn injuries near the house of the accused Rekha Devi, on 
the side of the boundary wall. 

According  to  PW-1  Smt.  Shanti  Prasad  and  PW-3  Smt. 
Premon Prasad, who are residents of near to the place of occurrence, 
have deposed that they saw fire breaking out in a nearby house and a 
girl was seen being caught by fire. PW-4 Miss Seema Mishra, another 
neighbour, has deposed that the deceased Sukoni @ Baby was assaulted 
by  the  mother  of  Sarban  Baitha,  that  is,  accused  Smt.  Rekha  Devi 
Baitha, on road, when she was going to the house of elder sister, on the 
way to the bus stand and both of them brought back and sent to their 
respective houses and after about five minutes, she saw Sukoni @ Baby 
Das being caught fire nearby the house of Smt. Premon Prasad, inside 
the high rise boundary wall of 12 feet height, erected on the side of a 
‘hola’. Another neighbour, PW-6 Smt. Niru Basumatary has deposed that 
when  the  deceased  Sukri  Das  wanted  to  go  to  Orang  to  meet  her 
relatives,  at  that  time,  she  was  accompanied  by  Sarban  Baitha,  the 
juvenile in conflict  with law, and accused Rekha Devi Baitha brought 
them  back  to  her  house  and  further  accused  Rekha  Devi  Baitha 
assaulted her son Sarban Baitha and rebuked the deceased Sukuri Das. 
Thereafter,  both  the  deceased  and  Sarban  Baitha  disbursed  to  their 
respective  houses,  but  immediately  thereafter,  she  saw  the  deceased 
catching fire on the side of a boundary wall  of another person in the 
‘hola’  land.  According  to  PW-10,  SI  Dilip  Kr.  Phukan,  the  place  of 
occurrence, where the deceased caught fire was near a wall, which was 
adjacent to the house, where she lived and he prepared two sketch maps 
of the places of occurrence, Ext.5 and Ext.6, respectively. On scrutiny of 
the marks shown in Ext.5 and Ext.6, the two sketch maps, together, it 
appears that the accused Rekha Devi Baitha and the deceased lived in 
rented houses along with other tenants within one common compound 
and the deceased was allegedly assaulted ( slapped ) at the courtyard of 
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the house of accused, which is shown at mark ‘N’ of the sketch map, 
Ext.6,  and  the  deceased  was  found  catching  fire  on  the  side  of  the 
boundary wall near to the house of the accused and Baby Das, within 
the  common compound of  the  rented  houses,  shown at  mark  ‘A’,  in 
Ext.5. There is no sketch map of the public place, that is, the Tezpur Bus 
Stand,  where  the  accused  Rekha  Devi  Baitha  allegedly  assaulted  the 
deceased and then brought back to the house of the accused. On the 
other hand, there is no direct witness to the alleged occurrence of assault 
on the deceased at the public place, that is, Tezpur Bus Stand. 

Upon  meticulous  scrutiny  of  the  oral  and  documentary 
evidence, discussed above, this Court finds that the deceased Baby Das 
@ Sukoni caught fire at an open place near to the houses of the accused 
and  the  deceased,  that  is,  the  house  of  the  informant  and  others, 
namely,  PW-1  Smt.  Shanti  Prasad,  PW-3  Smt.  Premon Prasad,  PW-4 
Smt. Seema Mishra, within their common boundary wall of about 10 – 
12 feet of height, beyond doubt.   

(C) INCEPTION OF THE OCCURRENCE 

Reiterated,  the contents of  ejahar,  Ext.  10,  reveal  that  on 
23-04-2006, when the informant’s deceased sister Baby Das boarded a 
bus with  intent  to  travel  to  Mazbat,  where  her  elder  sister  lives,  the 
accused persons forced to get her down from the bus and then assaulted 
on the road and after taking her to their house again severely assaulted 
at the courtyard of their house and further, rubbed chili powder on her 
body. PW-2 Sri Babul Das, the informant and brother of the deceased, 
has  supported  the  aforesaid  facts  except  the  fact  of  rubbing  of  chili 
powder. He saw the accused taking her son Sarban ( juvenile) and Baby ( 
the deceased ) being forcibly taken from the bus stand, at about 9 a.m., 
to their house and at that time, all the neigbouring tenants came when 
she was taken to their house courtyard. 

 PW-1 Smt. Shanti Prasad, a neighbour, has stated that on a 

day, at about 12 noon, she saw a girl being caught by fire in a house, 

situated behind her house. PW-3 Sri Preman Prasad, another neighbour, 

has deposed that he,  witnessing a girl  being caught fire,  in a nearby 

house, he raised hue and cry.  On the other hand, PW-4 Miss Seema 

Mishra, neighbour, has deposed that on a day, at about 9-30 a.m., about 

two years ago, Sukoni went to the house of her elder sister and on the 

way to  the  bus station,  she  came across  the  accused Sarban Baitha 

( juvenile) and when the accused Rekha Devi Baitha assaulted both of 

them,  on  the  road,  and  then  brought  back  them  and  sent  to  their 
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respective houses. According to her, after lapse of about five minutes of 

their disburse, she heard hue and cry and saw Sukoni @ Baby’s clothes 

being caught by fire. However, in cross-examination, she has, inter-alia, 

deposed that she did not state these facts before the investigating officer. 

The defence confronted this admitted fact of PW-4 Miss Seema Mishra 

with PW-10 SI Dilip Kr. Phukan, the IO, in cross-examination and he has 

supported  it.  PW-5  Smt.  Kalpana  Kakati,  who  is  a  Staff  Nurse  of 

Kanaklata Civil Hospital, Tezpur, has deposed in respect of seizure of a 

‘dying declaration’ of the deceased by Ext.2, the seizure memo, by police, 

in her presence, where she put signature on being asked by police. The 

matter of alleged dying declaration of the deceased is discussed at an 

appropriate place later on. The evidence of PW-6 Smt. Niru Basumatary, 

another  neighbour,  reveals  that  on  the  day  of  occurrence,  when  the 

deceased Sukri Das and the juvenile in conflict with law Sarban Baitha 

came out of their house as the girl wanted to go to Orang to meet her 

relatives, at that time, Sarban, aforementioned, also accompanied her, 

whereupon the accused Rekha Devi Baitha brought back both of them to 

her house. She has further deposed that she went to the house of Rekha 

Devi and the elder brother of the deceased, Babul Das also went to the 

house of  the said accused followed by arrival of  all  other neighbours. 

According to her, the accused Rekha Devi asked Babul Das what was to 

be done, to which he replied that she would do whatever she liked and 

thereafter,  the  accused Rekha Devi  Baitha assaulted her  juvenile  son 

Sarban and rebuked the deceased girl Sukuri Das. The neighbours also 

asked the boy, whether he would marry Sukri Das, to which he replied 

that he loved the deceased girl, but he could not marry her as he was a 

student at that time, but the girl did not reply anything though she was 

asked to give her opinion. She has further deposed that thereafter, Sukri 

and  Sarban  went  back  to  their  respective  houses,  but  immediately 

thereafter, she heard hue and cry outside their house compound and 

when she went to the place, she saw the clothes of the deceased catching 

fire.  From  her  (  PW-6)  cross-examination,  it  appears  that  she  has 

reiterated  the  facts,  aforementioned,  narrated  in  her  examination  in 

chief. The evidence of PW-10 SI Dilip Kr. Phukan, the IO, shows that the 

incident  occurred  out  of  the  love  affairs  between  the  deceased  and 

another boy of her nearby locality and due to the assault on the boy, she 

lit fire to her clothes. 
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A meticulous scrutiny of the relevant evidence of the PWs, 

discussed above, it transpires that there is no evidence to show that the 

victim Baby Das @ Sukri Das was forcibly got down from a bus bound for 

Mazbat,  at  Tezpur  Bus  Stand  and  that  thereafter,  she  was  allegedly 

assaulted by the accused Rekha Devi Baitha. The prosecution has not 

examined any witness  of  the locality  of  the  said Tezpur Bus Stand – 

which is a public place. However, it is apparent from evidence that the 

accused Rekha Devi Baitha, the mother of juvenile Sarban, resisted the 

latter, in going to Mazbat along with the deceased minor girl with whom 

he had love affairs, by returning them to her house to convince juvenile 

son Sarban not  to accompany the deceased minor girl  to Mazbat,  for 

which she assaulted her son, and only rebuked the deceased Sukri @ 

Baby, who was a neighbour, and thereafter, both of them went back to 

their respective houses, and then the unfortunate occurrence of catching 

of fire by the deceased girl took place, beyond doubt.  

(D) COMPLICITY OF THE ACCUSED : 

(i) Medical Evidence    :

PW-11 Dr. Dhruba Jyoti Deka, the doctor, has deposed that on 

24-04-2006, he performed the Post Mortem Examination, at Kanaklata 

Civil Hospital, Tezpur, on the dead body of Baby Das, aged 12 years, on 

police requisition, in connection with Tezpur PS UD Case No. 28/2006, 

dated  24-04-2006,  vide  Tezpur  PS  GD Entry  No.  695  and  found  as 

follows : 

“ Condition of subject : 

An young female dead body, aged about 12 years, have been 

examined  by  me.  I  found  the  rigor  mortis  and  extensive 

superficial burn injuries distributed all  over the body and the 

percentage of burn, calculated at 70%, 

Injury was ante-mortem in nature.” 

In the opinion of the doctor (PW-11), the cause of death of the 

deceased was due to shock sustained by her as a result of 70% grievous 

burn injuries, vide Ext.13, the Post Mortem examination Report and that 

there was no injury except the burn injuries, internal and external, on 

the deceased. 
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PW-9  Sri  Amitabh  Rajkhowa,  the  Executive  Magistrate,  who 

held the inquest on the dead body of Baby Das in the female surgical 

ward of Kanaklata Civil  Hospital,  Tezpur on 24-04-2006, has deposed 

that except burn injury, no other injury was found on the dead body, 

vide Ext.1, the inquest report. 

On perusal of the evidence of PW-10 SI Dilip Kr. Phukan, the 

IO, it appears that by Ext.9, the dead body challan, he sent the dead 

body of Baby Das for Post Mortem Examination and PW-9 Sri Amitabh 

Rajkhowa, the Executive Magistrate, prepared the inquest report, Ext.1.

It  further  appears  from  the  evidence  of  PW-1  Smt.  Shanti 

Prasad,  PW-2  Sri  Babul  Das,  PW-3  Smt.  Premon Prasad,  PW-4  Miss 

Seema Mishra,  PW-6 Smt.  Niru Basumatary  and PW-7 Dr.  Gopendra 

Mohan Das, the doctor, it appears that the deceased Baby Das died of 

burn  injury.  Thus,  on  consideration  of  the  above  evidence  of  PW-11 

(doctor),  PW-9 (Executive Magistrate)  and PW-10 (  IO),  along with the 

contents of exhibited documents Ext.1, the inquest report, and Ext.13, 

the post mortem examination report, in substance, it transpires that the 

cause of death of the deceased was due to about 70 / 90 % burn injury 

distributed all over her body, which was ante-mortem in nature and that 

no other external injury was seen, beyond reasonable doubt.

(ii) whether assaulted :

In the statement, Ext.10, PW-2 Sri Babul Das implicated the 

accused Rekha Devi Baitha alleging that his deceased minor sister Baby 

Das was assaulted and mentally tortured by her after the deceased was 

brought down from a bus bound for Mazbat and at her house courtyard, 

for which the deceased unable to bear with the torture, poured kerosene 

oil on herself and set herself on fire. In evidence, PW-2 has deposed that 

the accused Rekha Devi Baitha assaulted his deceased sister, on road, 

after she was brought from Tezpur Bus Stand and at that time, he was 

not present. He went to Jakhalabandha with his vehicle and after about 

an hour, when he arrived back home, he learnt that Baby Das sustained 

burn injuries near the house of the accused and thereupon, he went to 

the place and took his sister to the hospital for treatment.  According to 
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him, she was treated for about 24 hours for burn injuries and thereafter, 

she expired.

 PW-4 Miss Seema Mishra, neighbour, has deposed that on a 

day, at about 9-30 a.m., about two years ago, Sukoni went to the house 

of her elder sister and on the way to the bus station, she came across the 

juvenile in conflict with law Sarban Baitha and the accused Rekha Devi 

Baitha assaulted both of them, on the road, and then brought back them 

and sent to their respective houses. According to her, after lapse of about 

five minutes of their disburse, she heard hue and cry and saw Sukoni @ 

Baby’s clothes being caught by fire. However, in cross-examination, she 

has,  inter-alia,  deposed  that  she  did  not  state  these  facts  before  the 

investigating officer.  The defence confronted this admitted fact of PW-4 

Miss Seema Mishra with PW-10 SI Dilip Kr. Phukan, the IO, in cross-

examination  and  he  has  also  supported  this  admission  of  PW-4. 

Therefore, this piece of material evidence of PW-4 cannot be relied on, 

being stated for the first time before this Court during trial and when 

none of the PWs, examined by the prosecution who were not eye-witness 

to the occurrence, has corroborated this fact. The evidence of PW-2 Sri 

Babul Das, appears to be not an eye witness to the alleged occurrence of 

physical assault committed by the accused on the deceased minor girl. 

Turning  to  the  evidence  of  PW-1 Smt.  Shanti  Prasad and 

PW-3 Smt. Premon Prasad, it is noticed that they saw the deceased girl 

being  caught  fire  near  their  house.  PW-3  in  her  cross-examination 

claimed  to  be  the  first  person  to  see  the  fire  on  the  clothes  of  the 

deceased who was alone at that time. PW-6 Smt. Niru Basumatary was 

also another neighbouring witness to the occurrence. From her (PW-6) 

evidence  it  appears  that  the  deceased  and  the  accused  are  her 

neighbours.  According  to  her  (PW-6),  when  the  deceased  Sukri  Das 

wanted  to  go  to  Orang  to  meet  her  relatives,  at  that  time,  she  was 

accompanied by Sarban Baitha, the juvenile  in conflict  with law, and 

accused Rekha Devi Baitha, the mother of Sarban, brought them back to 

her house and further, accused Rekha Devi Baitha assaulted her son 

Sarban Baitha and rebuked the deceased Sukuri Das. Thereafter, both 

the deceased and Sarban Baitha disbursed to their respective houses, 

but immediately thereafter, she saw the deceased catching fire on the 

side of a boundary wall of another person in the ‘hola’  land. She has 
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further  deposed  that  the  neighbours  also  asked  the  boy  whether  he 

would marry Sukri Das to which he replied that he loved the deceased 

girl, but he could not marry her as he was a student at that time, but the 

girl did not reply anything, though she was asked to give her opinion. 

She has further deposed that thereafter, Sukri and Sarban went back to 

their respective houses, but immediately thereafter, she heard hue and 

cry outside their house and when she went to the place, she saw the 

clothes  of  the  deceased  catching  fire.  From  her  (  PW-6)  cross-

examination,  it  appears  that  she  has  reiterated  the  facts, 

aforementioned, narrated in her examination in chief. This witness has 

not been declared hostile by the prosecution, (see Assoo Vs. State of 
Madhya Pradesh, 2012 CrLJ 658) and appears to have withstood the 

tests of cross-examination by the defence and thus, she has dislodged 

the evidence of PW-2 Sri Babul Das, the brother of the deceased, and 

PW-4 Miss Seema Mishra, another neighbour.

The  evidence  of  PW-6  further  reveals  that  the  accused 

mother, in fact,  had beaten up her minor son Sarban as a corrective 

measure  for  disobedience  to  pay  heed  to  her  instruction  not  to 

accompany the deceased girl, whom he loved, to Mazbat / Orang. Placing 

reliance on her (PW-6) evidence, it can be inferred, beyond doubt, in the 

absence of any eye-witness to the alleged occurrence of physical assault 

by the accused Smt. Rekha Devi Baitha, aged about 50 years, the mother 

of the juvenile Sarban, who was a burning lover of the deceased minor 

girl of the same locality, coupled with the evidence of other neighbouring 

witnesses discussed above, as a whole, that the accused did not, in fact, 

physically assault the deceased girl either near Tezpur Bus Stand or at 

the courtyard of her house. From her evidence it does not appear that 

the accused, in fact, exerted any active pressure on the deceased minor 

girl tantamounting to even instigation or aiding her in commission of the 

alleged suicide, by setting fire on herself, beyond all reasonable doubt. 

( See Suhan Raj Sarma –vs- State of Haryana, 2008 CrLJ 2569). 
 

(iii) Dying Declaration :

PW-10 SI  Dilip  Kr.  Phukan,  the  IO,  has  deposed  that  he 

seized Ext.3, the dying declaration of the deceased Baby Das, by Ext.2, 

the seizure memo. the evidence of PW-5, Smt. Kalpana Kakati, the staff 

nurse of Kanaklata Civil Hospital, Tezpur and the contents of Ext.2, the 
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seizure memo, reveal that PW-10, the IO, seized the ‘dying declaration’ 

Ext.3, from the authority of Kanaklata Civil Hospital, Tezpur. The said 

Ext.3, the ‘dying declaration’ reads as follows : 

“  1-30 p.m.
 23/4/06

Dying Declaration is taken at 1-30 p.m. on 23/4/06 as 
per direction of Officer i/c, Tezpur P.S. the declaration 

given by the pt Baby Das is as follows            (  translated 

version in English ) : 

“ I have love affairs with Sarban who is my next-door boy, 

since before. For this reason, today, morning, the mother 

of  Sarban  assaulted  me  severely  on  road  and  at  my 

mother’s house. Hence, I myself set fire to the clothes.” 

PW-7  Dr. Gopendra Mohan Das, the doctor, who recorded 

the  above  statement  of  Baby  Das,  on  23-04-2006,  at  1-30  p.m.,  at 

Kanaklata Civil Hospital, Tezpur has deposed that he recorded the above 

dying declaration, Ext.3, in presence of Dr. Hiranjan Saikia, Smt. Jharna 

Bhuyan and Smt. Lakheswari Saikia, staff Nurses, and further that at 

the  time  of  recording  the  statement,  the  patient  was  mentally  and 

physically fit to give the statement. In cross-examination, he has inter-

alia, deposed that in Ext.3, he did not mention the mental and physical 

condition of the patient at the time of recording her dying declaration in 

her exact version in Assamese. He has not given any explanation in Ext.3 

that he did not obtain the signature of the patient as she was not able to 

put her signature and that he has not mentioned whether she was a 

literate  or  illiterate  lady.  He  has  further  deposed  that  he  has  not 

mentioned  in  Ext.3,  the  relevant  police  case  number  and  that  he 

recorded the dying declaration on the request of the police officer.  He 

denied the defence suggestion that Ext.3 is not the exact extract version 

of the deceased. He has not mentioned in Ext.3 that the contents of the 

Ext.3 were read over, interpreted and explained to the patient.  He has 

not given any certificate regarding the mental and physical condition of 

the patient at the time of recording her dying declaration. He has also not 

mentioned the percentage of burn injuries of the patient in Ext.3. He only 

guessed the percentage of burn injuries as 90%. He has not mentioned in 
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Ext.3, the age, father’s name and address of the patient Baby Das. He 

has also not mentioned in Ext.3 the identification mark of the patient. He 

has denied the defene suggestion that the patient did not give any dying 

declaration before him. There was mistake of date below his signature as 

he mentioned the date of recording the dying declaration as on 21-03-

2006, through inadvertence. 

The above inference of depraved and frustrated love affairs of 

the deceased minor girl with the juvenile in conflict with law Sarban, as 

the possible cause of her commission of suicide finds place in part in 

Ext.3,  the  alleged  dying  declaration.  But  as  held  above,  there  is  no 

satisfactory  coherent  and  consistent  evidence  in  support  of  the 

prosecution  contention  that  the  accused  Rakhi  Devi  Baitha,  in  fact, 

subjected the deceased Baby Das, to severe physical assault or mental 

cruelty  so  as  to  drive  her  to  commit  suicide,  is  the  manner, 

aforementioned. 

On close scrutiny of the above contents of Ext.3, the alleged 

dying declaration of the deceased girl, recorded by PW-7 Dr. Gopendra 

Mohan Das, the doctor, reveals that the reason for her commission of 

suicide,  was that,  she  had love  affairs  with the  accused Rekha’s  son 

Sarban, for which the said accused severely assaulted her, on road and 

at her mother’s house. What it appears is that the doctor (PW-7) recorded 

the dying declaration made by the deceased minor girl.  But as stated 

above,  the  prosecution  has  failed  to  substantiate  the  allegation  of 

physical  and  mental  cruelty  on  the  deceased  immediately  before  her 

commission  of  suicide,  beyond  reasonable  doubt.  Further,  Ext.3,  the 

dying declaration does not reveal any mention about the mental state of 

the deponent to ascertain whether the deceased was in a fit state of mind 

and capable of making the statement when it was made and or recorded. 

[ See Smt. Laxmi –Vs- Om Prakash and others 2001 CrLJ 3302 ]

None of  the  non-official  PWs could  say how the  deceased 

Baby Das caught fire, in broad day light, at an open space, near the 

houses of the accused and the deceased. PW-3 Smt. Premon Prasad, a 

neighbour,  who was the first  person to see the deceased on fire,  has 

deposed  that  at  that  time  she  (  the  deceased)  was  alone  indicating 

thereby the absence of the accused Rekha at the place and  her direct 

nexus to the incident. According to PW-4, Miss Seema Mishra, when they 
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put out the fire, the deceased told them that the accused Rekha Devi 

Baitha  rubbed  chili  powder  on  her  body,  though  she  was  not  in  a 

position to talk and further, that she did not state these facts before the 

IO (PW-10) rendering the same not reliable, beyond doubt. On the other 

hand, PW-6 Smt. Niru Basumatary, another neighbour, has mentioned 

discomfort story of love affairs between the two minors Sarban and Baby 

Das and immediately after the incident, when she reached the place of 

occurrence,  the  deceased,  in  injured  condition,  on  enquiry  of  the 

attending neighbours, she said that “she set fire on her body out of some 

mental agony”. In cross-examination, PW-6 has stated that the deceased, 

who at that time was in full sense of talking, talked to the assembled 

persons in a normal way, and repeatedly stated further that she herself 

was responsible for setting fire on her body. Therefore, these attending 

circumstances emerged from evidence, as a whole, it may be concluded 

that the possibility of the deceased of setting herself on fire after pouring 

kerosene oil on herself  as a result of frustration caused by unfulfilled 

love affairs with the minor Sarban, a neighbour, cannot be ruled out, 

beyond doubt.  

 On  the  other  hand,  there  is  no  certificate  of  the  doctor 

(PW-7), attending on the deceased indicating that the victim was in a fit 

condition of mind and conscious to make the said dying declaration [ See 
Shakuntalabai Khairuprasad Joshi and anr.-vs- State of Maharashtra, 
2011 CrLJ 1819 ( Bom)]. Surprisingly further, the prosecution has not 

examined any witness who was allegedly present at the time of recording 

the statement by PW-7, the doctor,  and the doctor  did not even take 

signature or thumb impression of the victim without any explanation. On 

the other hand, the evidence of PW-7, the doctor, and the contents of the 

dying declaration reveal that he recorded the same, on 21-03-2006, as 

the date given under his signature Ext.3(1), that is, before the date of the 

occurrence.  For  these  reasons,  this  Court  finds  that  Ext.3,  the dying 

declaration,  purportedly  given by the  deceased when she was on the 

verge  of  imminent  death  before  PW-7,  the  doctor,  has  suffered  from 

material  infirmities  and  as  such,  coupled  with  the  other  attending 

circumstances, discussed above, the same cannot be relied on as a piece 

of incriminating evidence against the accused, beyond reasonable doubt. 

Situated thus, this Court is of the opinion that the totality of 
the  circumstances  laid  by  the  prosecution,  through  evidence  neither 
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suggest that the death of Baby Das was the direct or proximate result of 
a culpable homicidal act nor suggest that her death was the consequence 
of any abatement of the accused Rekha Devi Baitha, beyond reasonable 
doubt. 

In  Mousam Singha Roy & Ors. –Vs- W.B. [(2003) 12 SCC 
377 ],,  the  Hon’ble  Supreme Court  held that  it  is  not  permissible  to 
punish the accused on the basis  of  moral  conviction or on suspicion 
alone and that the burden is always on the prosecution to prove its case 
beyond reasonable doubt. 

F  I  N  D  I  N  G

For the above stated reasons, this Court is of the considered 
opinion that the prosecution has miserably failed to prove the charge u/s 
302 of IPC against the accused, beyond all reasonable doubt.  

 Accordingly, the accused person, namely, Smt. Rekha Devi 
Baitha is acquitted of the charge u/s 302 IPC and set at liberty forthwith.

  Given under my hand and seal of this Court on this the 29th 
day of April, 2013.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE,

                                   SONITPUR :: TEZPUR

Typed to my dictation and 
corrected by me, and each 
page bears my signature:

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

Typed by me, on dictation:

(J.K. Muru, Steno )

* * * *

SESSIONS    CASE NO. 90 OF 2007  

ANNEXURE
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LIST OF PROSECUTION WITNESSES

PW–1 : Smt. Shanti Prasad

PW–2 : Sri Babul Das, informant

PW–3 : Smt. Premon Prasad

PW–4 : Miss Seema Mishra

PW–5 : Smt. Kalpana Kakati

PW–6 : Smt. Niru Basumatary

PW–7 : Dr. Gopendra Mohan Das, doctor

PW–8 : Sri Tarun Das

PW–9 : Sri Amithbh Rajkhowa, Executive Magistrate

PW–10 : SI Dilip Kr. Phukan, IO

PW–11 : Dr. Dhruba Jyoti Deka, autopsy surgeon

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 :  Inquest Report
Exhibit –2 :  Seizure list 
Exhibit –3 :  Dying Declaration
Exhibit –4 :  General Diary
Exhibit –5 & 6 :  Sketch Maps
Exhibit –7 :  Seizure list 
Exhibit –8 :  Seized letter
Exhibit –9 :  Dead body challan
Exhibit –10 :  Ejahar
Exhibit –11 :  Printed form of FIR 
Exhibit –12 : Charge sheet
Exhibit –13 :  Post Mortem Report 

 
MATERIAL EXHIBIT

N  I  L

DEFENCE EXHIBIT

N  I  L

             (A. BORTHAKUR)  
      SESSIONS JUDGE

                            SONITPUR :: TEZPUR
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